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January 16, 2001 — Introdficed by Representatives ZIEGELBAUER, M. LEHMAN, RILEY,
GrRONEMUS, LA Fa0E, F. LASEE, PLALE, RYBANSERATTI, SYKORA and PETTIS,
cosponsored by’ Senators PLACHE, BRESKE, DARMNG, FARROW, HARSDORF,

- ROESSLER, ROSENZWEIG, SCHULTZ and BAUMGART. Referred to Committee on

Ways and Means. | LPS: P
N w17

“/FOLIO

(intro.), 71.25 (9) (d) and 71.25 (11); and to create 71.04 (4) (a), 71.04 (4) (b), -
- 71.25 (6) (a) and 71.25 (6) (b) of the statutes; relating to: single factor

apportionment of income for corporate income tax and franchise tax purposes.

Analysis by the Legislative Reference Bureau

Under current law, when computing the income tax or franchise tax liability of -
a corporation that does business inside and outside of this state, a formula is used
to attribute a portion of the corporation’s income to this state. The formula has three
factors: a sales factor, a property factor and a payroll factor. The sales factor
represents 50% of the formula and the property and payroll factors each represent
25% of the formula. _ 3

Under this bill, beginning on January 1, 200;(, the sales factor will be the only
factor used to attribute a portion of a corporation’s income to this state.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
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ASSEMBLY BILL 19 SECTION 1

SECTION 1. 71.04 (4) of the statutes is renumbered 71.04 (4) (intro.) and
amended to read:

71.04 (4) NONRESIDENT ALLOCATION AND' APPORTIONMENT FORMULA. (intro.)
Nonresident individuals and nonresident estates ahd trusts engaged in business
within and without the state shall be taxed only on such income as is derived from
business transacted and property located within the state. The amount of such
income attributable to Wisconsin may be determined by an allocation and separate
accounting thereof, whén the business of such nonresident individual or nonresident
‘estate or trust within the state is not an integral part of a unitary business, but the
departnent of revenue may permit an allocation and separate ac(:ounﬁng in any case
in which it is satisfied that the.use of such method will properly reflect the income
taxable by this state. In all cases in which allocation and separate accounting is not
permissible, the determination shall be made in the following manner: for all
businesses except financial organizations, public utilities, railroads, sleeping car
companies and car line companies there shall first‘be deducted from the total net
income of the taxpayer the part thereof (less related expensés, if any) that follows the

situs of the property or the residence of the recipient. The remaining net income shall

be apportioned to Wisconsin this state by use ofg—aﬁﬁellﬁeﬂmeﬂt—&aeﬁen—ee;ﬂpesed

apresentino 50% o he

0 s Wa > ata Prope a Apresan a (74

i i 2 ien- the following:
SEcTION 2. 71.04 (4) (a) of the statutes is crcated to read: 3

71.04 (4) (@) For taxable years beginning before January 1, 200/5,» an

apportionment fraction composed of a sales factor under sub. (7) representing 50%
v’ ' .

of the fraction, a property factor under sub. (5) representing 25% of the fraction, and

a payroll factor under sub. (6) representing 25% of the fraction.
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ASSEMBLY BILL 19 SECTION 3
SECTION 3. 71.04 (4) (b) of the statutes is created to read: -

71.04 (4) (b) For taxable years beginning after December 31, 200 / -an
v’
apportionment fraction composed of the sales factor under sub. (7).
SECTION 4. 71.04 (5) (intro.) of the statutes is amended to read:

71.04 (5) PROPERTY FACTOR. (intro.) For purposes of sub. (4) and for taxable

years beginning‘ before January 1, 200?23‘
SECTION 5. 71.04 (6) (intro.) of the statutes is amended to read:

71.04 (6) PAYROLL FACTOR. (intro.) For purposes of sub. (4) and for taxable years

.~
beginning before January 1, 200%: —

SECTION 6. 71.04 (7) (d) of the statutes is amended to read:

71.04 (7) (d) Sales, other than sales of tangible personal property, are in this
state if the income—produéing activity is performed in this state. If the
income-producing activity is performed both in and outside this state the sales shall
be divided between those states having jurisdiction to tax such business in
proportion to the direct costs of performance incurred in each such state in rendering
this service. Services performed in states which do not have jurisdiction to tax the
business shall be deemed to have been performed in the state to which compensation

is would be allocated by sub- s. 71.04 (6) stats.

SECTION 7. 71.04 (10) of the statutes is amended to read:

’(1.04 (10) DEPARTMENT MAY WAIVE FACTOR. Where, in the case of any ndnresident
individual or nonresident cstate or truét engaged in business within and without the
this state ef—Wirseensin and required to apportion its income as provided in this
section, it shall be shown to the satisfaction of the department of revenue that the
use of any one of the 3 factors provided under sub. (4) gives an unreasonable or

inequitable final average ratio because of the fact that such nonresident individual
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ASSEMBLY BILL 19 SECTION 7

or nonresident esfate or trust does not employ, to any appreciable extent in its trade
or business in producing the income taxed, the factors made use of in obtaining such
ratio, this factor may, with the approval of the department of revenue, be omitted in
obtaining the final average ratio which is to be applied to the remaining net income.

. —
This subsection does not apply to taxable vears beginning after December 31. 200 IIT/

SECTION 8. 71.25 (6) of the statutes is renumbered 71.25 (6) (intro.) and

amended to read:

71.25 (6) ATI.OCATION AND SEPARATE ACCOUNTING ANb APPORTIONMENT FORMULA.
(intro.) Corporations engaged in business within and without the state shall be taxed
only on such income as is derived from business transacted and property located
within the state. Thé arﬁount of such income aﬁtributable to Wisconsin may be
determined by an allocation and separate accounting thereof, when the business of
such corporation within the state is not an integral part of a unitary business, but
the department of revenue may permit an allocation ahd separate acéounting in any
case in which it is satisfied that the use of such method will properly reflect the
income taxable by this state. In all cases in which allocation and separate accounting
is not pérmissible, the determination shall be made in the following manner: for all
businesses except financial organizations, public utilities, railroads, sleeping car
companies, car line companies and corporations or associations that are subject to
a tax on unrelated business income under s. 71.26 (1) (a) there shéll first be deducted
from the total net income of the taxpayer the part thereof (less related expenses, if

any) that follows the situs of the property or the residence of the recipient. The

remainihg net income shall be apportioned to Wiseensin this state by use of an
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- the following:
SECTION 9. 71.25 (6) (a) of the statutes is created to read: R
71.25 (6) (a) For taxable years beginning before January 1, 200}/, an

apportionment fraction composed of a salcs factor undér sub. (9) ‘r/epresentiug 50%

of the fraction, a property factor under sub. (7) %resenting 25% of the fraction, and

a payroll factor under sub. (8)‘{ep'resenting 25% of the fraction.

SECTION 10. 71.25 (6) (b) of the statutes is created to read: -
71.25 (6) (b) For taxable years beginning after December 31, 200}, an
apportionment fraction composed of the salés factor under sub. (S;)/.

SEcTION 11. 71.25 (7) (intro.) of the statutes is amended to read: -

v : v
71.25 (7) PROPERTY FACTOR. (intro.) For purposes of sub. {5) (6) and for taxable

3
years beginning before January 1. ZOOE: -

SECTION 12. 71.25 (8) (intro.) of the statutes is amended to read:

71.25 (8) PAYROLL FACTOR. (intro.) For'purposes of sub. {5} 16V) aﬁd for taxable
mnslmzinm_z__Lﬁ_or_e,M*y_liﬂof g_ |

SECTION 13. 71.25 (9) (d) of the statutes is amended to read:

71.25 (9) (d) Sales, other than sales of tangible personal property, are in this
state if the income—ﬁroducing activity is performed in this state. If the
income—producing activity is performed both in and outside this state the sales shall
be divided between those states having jurisdiction to tax Such.' business in
proportion to the direct costs of performance incurred in each such sfate in rendering
this service. Services performed in states which do not have jurisdiction to tax the
business shall be deemed to have been performed in the state to which compensation

is would be allocated by sub-s. 71.25 (8) Vstats.
' ol
. e
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SECTION 14. 71.25 (11) of the statutes is amended to read:

71.25 (11) DEPARTMENT MAY WAIVE FACTOR. Where, in the case of any corporation
engaged in business within and without the this state Gf—Wlseensm and required to
apportion its income as provided in sub. (6), it shall be shown to the satisfaction of
the department of revenue that the use of aﬁy one of the 3 factors provided in sub.
(6) gives an unreasonable or inequitable final average ratio because of the fact that

such corporation does not employ, to any appreciable extent in its trade or business

-in producing the income taxed, the factors made use of in obtaining such ratio. this

factor may, with the approval of the department of revenue, be omitted in obtaining

the final average ratio which is (o be applied to the remaining net income. This

. 2
subsection does not apply to taxable years beginning after December 31, 2007 —

(1) This/ac first applies to}4able}% eginni yeay -
. - / ; i

in which this subsectign t kels/eff c/t e/Ze ) th;,a/t( if fthis {tg;/ q

) ' ; / .

/ 7/
110)9 o
/ / /’/, / f
Jully 31 this act firgt applies to taxgble ﬁfs beginihg/on Jahuar e year
| Jﬁé v

ng the year in whic¢h this stbsection tak

(END)
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DRAFTER’S NOTE LRB-0181/Pldn
FROM THE - JKkmgpg
LEGISLATIVE REFERENCE BUREAU

October 17, 2002

Representative Ziegelbauer:

Please review this draft to ensure that it is consistent with your intent. The bill is the
same as 2001 Assembly Bill 19, except that the bill now first applies to taxable years
beginning on January 1, 2003, rather than January 1, 2002. Please contact me if you
have any questions. :

Joseph T. Kreye
- Legislative Attorney
Phone: (608) 266-2263
E—mail: joseph.kreye@legis.state.wi.us
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State of Wisconsin
2003 - 2004 LEGISLATURE LRB-0181/E]

AN ACT to renumber },4 amend 71.04 (4) and 71.25 (6); fo amend 71.04 (5)

(intro.), 71.04 (6) (intro.), 71.04 (7) (d), 71.04 (10), 71.25 (7) (intro.), 71.25 (8)
(intro.), 71.25 (9) (d) and 71.25 (11); and o create 71.04 (4) (a), 71.04 (4) (b),
71.25 (6) (a) and 71.25 (B) (b) of the statutes; relating to: single factor

apportionment of income for corporate income tax and franchise tax purposes.

Analysis by the Legislative Reference Bureau

Under current law, when computing the income tax or franchise tax liability of
a corporation that does business inside and outside of this state, a formula is used
to attribute a portion of the corporation’s income to this state. The formula has three
factors: a sales factor, a property factor and a payroll factor. The sales factor
represents 50% of the formula and the property and payroll factors each represent
25% of the formula. '

Under this bill, beginning on January 1, 2003, the sales factor will be the only

- factor used to attribute a portion of a corporation’s income to this state.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: '

|
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SECTION 1

SECTION 1. 71.04 (4) of the statutes is renumbered 71.04 (4) (intro.) and
amended to read:

71.04 (4) NONRESIDENT ALLOCATION AND APPORTIONMENT FORMULA. (intro.)
Nonresident individuals aﬁd nonresident estates and trusts engaged in business
within and without the state shall be taxed only on such income as is derived from
business transacted-and property located within the state. The amount of such
income attributable to Wisconsin may be determined by an allocation and separate
accounting thereof, when the business of such nonresident individual or nonresident
estate or trust within the state is not an integral part of a unitary busineés, but the
department of revenue may permit an allocation and separate accounting in any case
in which it is satisfied that the use of such method will properly reflect the income
taxable by this state. In all cases in which allocation and separate accounting is not
permissible, the determination shall be made in the following manner: for all
businesses except financial organizations, public utilities, railroads, sléeping'car
companies and car line companies there shall first be deducted from the total net
income of the taxpayer the part thereof (less related expenscs, if any) that follows the
situs of the property or the residence of the recipient. The remaining net income shall

be apportioned to Wiseonsin this state by use of-an-appertionment-fraction-composed

". A-.Au' > wa .All.'ll ‘-

SECTION 2. 71.04 (4) (a) of the statutes is created to read:

71.04 (4) (a) For taxable years beginning before .J anuary 1, 2003, an
apportionment fraction composed of a sales factor under sub. (7) representing 50%
of the fraction, a property factor under sub. (5) fepresenting 25% of the fraction, and

a payroll factor under sub. (6) representing 25% of the fraction.
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SECTION 3

SﬁCTION 3. 71.04 (4) (b) of the statutes is created to read:

71.04 4) (b) For taxable years beginhing after December 31, 2002, an
apportionment fraction composed of the sales factor under sub. (7).

SECTiON 4. 71.04 (5) (intro.) of the statutes is amended to read:

71.04 (5) PROPERTY FACTOR. (intro.) For purposes of sub. (4) and for taxable
years beginning before January 1, 2003:

SECTION 5. 71.04 (6) (intro.) of the statutes is amended to read:

71.04 (6) PAYROLLFACTOR. (intro.) For purposes of sub: (4) and for taxable years
beginning before January 1, 2003:

SECTION 6. 71.04 (7) (d) of the statutes is amended to read:

71.04 (7) (dv) Sales, other than sales of tangible personal property, are in this
state if the income-producing activity is performed in this state. If the
income—producing activity is performed both in and outside this state the sales shall
be divided betweeﬁ those states having jurisdiction to tax such business in
proportion to the direct éosts of performance incurred in each such state in rendering
this service. Service.; performed in states which do not have jurisdictilon to tax the

business shall be deemed to have been performed in the state to which compensation

is would be allocated by sub- s. 71.04 (6), 2001 stats.

SECTION 7. 71.04 (10) of the statutes is amended to read:

71.04 (10) DEPARTMENT MAY WAIVE FACTOR. Where, in the case of any nonresident
individual or nonresident estate or trust engaged in business within and without the
this state of Wiseonsin and required to apportion its income as provided in this
section, it shall be shown to the satisfaction of the department of revenue that the
use of any one o'f the 3 factors provided under sub. (4) gives an unreasonable or

inequitable final average ratio because of the fact that such nonresident individual
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SECTION 7

or nonresident estate or trust does not employ, to any appreciable extent in its trade

or business in producing the income taxed, the factors made use of in obtaining such

ratio, this factor may, with the approval of the department of revenue, be omitted in
obtaining the final average ratio which is to be applied to the remaining net income.

This subsection di taxable years beginning after December 31. 2002.

SECTION 8. 71.25 (6) of the statutes is renumbered 71.25 (6) (intro.) and

amended to read:

71.25 (8) ALLOC.ATI.ON AND SEPARATE ACCOUNTING AND APPORTIONMENT FORMULA.
(intro.) Corporations engaged in business within and without the state shall be taxed
only on such income as is derived from business transacted and property located
within the state. The amount pf such incomec attributable to Wisconsin may be
determined by an allocation and separate accounting thereof, when the business of
such corpofation within the state is not an integral part of a unitary business, but
the department of revenue may permit an allocation and separate accounting in any
case in which it is satisfied that the use of such method will properly reflect the
income taxable by this state. In all cases in which allocation and separate accounting
is not permissible, the determination shall be made in the following manner: for all
businesses except financial organizations, public utilities, railroads, sleepiﬁg car
companies, car line companiés and corporations or associations that are subject to
a tax on unrelated business income under s. 71.26 (1) (a) there shall first be deducted
from the total net income of the taxpayer the part thereof (less related expenses, if

any) that follows the situs of the property or the residence of the recipient. The

remaining net income shall be apportioned to Wisconsin this state by use of an
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‘ SECTION 8

- the following:

SECTION 9. 71.25 (6) (a) of the statutes is created to read:

71.25 (6) (a) For taxable years beginning before January 1, 2003, an
apportionment fraction composed of a sales factor under sub. (9.)_ representing 50%
of the fraction, a prppérty factor under sub. (7) representing 25% of the fraction, and
a payroll factor under sub. (8) represehting 25% of the fraction.

SECTION 10. 71.25 (6) (b) of the statutes is created to read:

71.25 (6) (b) For taxable years beginning after December 31, 2002, an
apportionment fraction composed of the sales factor under sub. (9).

SECTION '11; 71.25 (7) (intro.) of the statutes is amended to read:

71.25 (7) PROPERTY FACTOR. (intro.) For purposes of sub. {5) (6) and for taxable
MIS_MWM:

SECTION 12. 71.25 (8) (intro.) of the statutes is amended to read:'

71.25 (8) PAYROLL FACTOR. (intro.) For purposes of sub. (5) (6) and for taxable

vears heginning hefore January 1. 2008:

SECTION 13. 71.25 (9) (d) of the statutes is amenaed to read:

71.25 (9) (d) Sales, other than sales of tangible personal property, are in this
state if the inéome—producing activity is performed in this state. If the
income—producing activity is performed both in and outside this state the sales shall
be divided betweeh those states having jurisdiction to tax such business in
proportion to the direct costs of performance incurred in each such state in rendering
this service. Services performed in states which do not have jurisdiction to tax the

business shall be deemed to have been performed in the state to which compensation

- is would be allocated by sub- s. 71.25 (8), 2001 stats.
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SECTION 14
SECTION 14. 71.25 (11) of the statutes is amended to read: _
71.25 (11) DEPARTMENT MAY WAIVE FACTOR. Where, in the case of any corporation
engaged in business within and without the this state GQV}seensm and required to
apportion its income as provided in sub. (6), it shall be shown to the satisfaction of
the departmént of revenue that the use of any one of the 3 factors provided in sub.
(6) gives an unreasonable or inequitable final average ratio becau_se of the fact that
such corporation does not emplby, to-any appreciable extent in its trade or business
in producing the income taxed, the factors made use of in obtaining such ratio, this
factor may, with the approval of the department of revenue, be omitted in obtaining

the final average ratio which is to be applied to the remaining net income. This

subsection does not apply to taxable years beginning after December 31, 2002,

(END).




| Emery, Lynn

From: Kelly, Tom

Sent: Monday, November 11, 2002 12:34 PM

To: LRB.Legal

Subject: Draft review: LRB-0181/1 Topic: Single sales factor apportionment

It has been requested by <Kelly, Tom> that the following draft be jacketed for the ASSEMBLY:

Draft review: LRB-0181/1 Topic: Single sales factor apportionment
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FAX: (608) 266-5648
February 12, 2003
MEMORANDUM
To: Representative Ziegelbauer
From: Joseph T. Kreye, Legislative Attorney, (608) 266-2263

Subject: Technical Memorandum to 2003 AB-6 (LRB —-0181/1)

We received the attached technical memorandum relating to your bill. This copy is for your

information and your file. If you wish to discuss this memorandum or the necessity of revising your
bill or preparing an amendment, please contact me.




MEMORANDUM

February 6, 2003

TO: Joseph Kreye
Legislative Reference Bureau

FROM: Dennis Collier
Department of Revenue

SUBJECT:  Technical Memorandum on LRB 0181/1: Single Sales Factor Apportionment

In order to avoid litigation, the bill should address the computation of the sales factor in those rare
cases when either the numerator or denominator is zero or a negative number. Language should be
added to secs. 71.04 and 71.25 to provide the following:

a. If both the numerator and the denominator of the sales factor are zero, for taxable years

beginning on or after January 1, 2003, the Wisconsin apportionment percentage is zero (no
income will be allocated to Wisconsin).

b. If the numerator of the sales factor is a negative number and the denominator of the sales factor
is a positive or a negative number, for taxable years beginning on or after January 1, 2003, the
Wisconsin apportionment percentage is zero (no income will be allocated to Wisconsin).

c. If the numerator of the sales factor is a positive number and the denominator is zero or a

negative number, for taxable years beginning on or after January 1, 2003, 100% of the net
income is apportioned to Wisconsin.

The proposed legislation makes no provision for the funding of the costs involved in
administering the activities required. If the author wishes to provide funding, appropriation
language could be developed and costs allocated in the following manner:

Chapter 20 Amount
one-time  s.20.566 (1) (a) $21.300

If you have any questions regarding this technical memorandum, please contact Pam Walgren
at (608) 266-7817.




